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Court of Appeals of the District of Columbia 


No. 6053. 

II. H. Darks, Administrator of Estate of Thomas Long, 

Deceased, Appellant, j 
v. 

Harold L. Ickes, Secretary of the Inferior. 


a Supreme Court of the District of Colombia. 

At Law. 

No. 82251. 

i 

II. H. Darks, Administrator of Estate of Tjiomas Long, 

Deceased, Plaintiff, | 

vs. 

Ray Lyman Wilbur, Secretary of the Interior, Defendant. 

I 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Couj’t of the Dis¬ 
trict of Columbia, at the City of Washington,! in said Dis¬ 
trict, at the times hereinafter mentioned, the fallowing pa¬ 
pers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 In the Supreme Court of the District c|)f Columbia, 

Holding a Law Court. 

At Law. 

No. 82251. | 

II. II. Darks, Administrator of Estate of Tljoinas Long, 

Deceased, Plaintiff, 

vs. 

Ray Lyman Wilbur, Secretary of the Interior! Defendant. 

Memorandum. 


January 11,—1933.—Petition for Writ of 
filed. 

1—6053a 


Mandamus 
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Ride to Show Cause. 
Filed January 11, 1923. 


Upon consideration of the petition this day filed in the 
above entitled cause, it is bv the Court this lltli dav of 
January, 1933, 

Ordered that the defendant, Ray Lyman Wilbur, as Sec¬ 
retary of the Interior, show cause in this Court on the 30th 
dav of January, 1933, at 10 o'clock a. m., whv the writ of 
mandamus should not issue as in said petition prayed, pro¬ 
vided that a copy of this order be served on said defendant 
on or before the 15th dav of January, 1933. 

JOSEPH W. COX, 

Justice. 


Marshal s Return. 


Served a copy of the above rule on Ray Lyman Wilbur, 
Secretary of Interior, 1-12-33, personally. 

EDGAR C. SXYDER, 
l . S. Marshal in and for 

the l)ist. of ('olumbia, 

ByC. G. CAWLKY, 

Deputif C. S. Marshal. 

B. 

2 Memoranda. 

January 30, 1933.—Response to the Rule to Show Cause 
tiled. 

February 23, 1933.—Leave to lile a substitute petition 
granted. 

Substituted Petition for JIY/7 of Mandamus, 

Filed February 24, 1933. 


• •* * * * * * 


Comes now the plaintiff, II. H. Darks, Administrator 
of the Estate of Thomas Long, Deceased, and respectfully 
represents to the court : 



H. H. DARKS, ADMR., VS. H. L. ICKES, SECY. 


3 


1. That the said H. H. Darks is a citizen of the United 
States and a resident of the County of Hughes, State of 
Oklahoma, and brings this suit in his representative capac¬ 
ity as the duly appointed administrator of the Estate of 
Thomas Long, Deceased, Creek Indian, who, up to the time 
of his death, was a resident of the county and state afore¬ 
said. 

2. That defendant, Ray Lyman Wilbur is a citizen of the 
l nited States temporarily resident in the District of Co¬ 
lumbia as Secretarv of the Interior, and is slued as such 
and in his own right as unlawfullv undertaking!through his 
subordinates to usurp possession and control over the funds 
and property of the Estate of said Thomas Long, Deceased, 


. II. Darks, 
lid Thomas 


that on, to 
that there- 
> appointed 


Creek Indian, to the exclusion of the said II 
plaintiff, the administrator of the estate of s 
Long, to whom, by virtue of his appointment as such, said 
funds and property lawfully belong. 

3. That said Thomas Long, deceased, was djily enrolled 
on the approved rolls of the Creek Tribe of Indians as a 

full blood Indian, and bv the statutes ill such case 
3 made and provided the rolls were and ar^ conclusive 

evidence of his quantum of Indian Blood 
wit, March 13, 1932, said Thomas Long died; 
after said plaintiff, on, to wit, April 6, 1932, wa 
Administrator of the Estate of said Thomas [Long, with 
will annexed, by the County Court of Hughes County, State 
of Oklahoma, the court having jurisdiction thereof; that bv 
virtue of said appointment as aforesaid, the plaintiff is 
entitled to the possession of the funds and property of said 
estate. 

4. That the will of said Thomas Long was duly admitted 
to probate by the county court of Hughes County, State of 
Oklahoma, the court having jurisdiction of the| settlement 
of the estate of said Thomas Long; that upon said admis¬ 
sion to probate by said court as aforesaid, the will of said 
Thomas Long became a valid conveyance of the property of 
said Thomas Long, under the terms thereof, freie from all 
restrictions; and that plaintiff, because of his appointment 
as administrator of said estate by said court asj aforesaid, 
was invested with the lawful right of possession of all of 
the assets of said estate for the purposes of administering 
said property in accordance with the terms of I said will; 
that a true copy of said will is attached hereto marked 
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Plaintiff’s Exhibit A and is prayed to be read as part hereof 
as though incorporated herein. 

5. That at the time of the death of said Thomas Long, 

there was accumulated and there now is in the custody and 

under the control of tlie defendant, a large sum of monev 

and bonds belonging to and placed to the credit of said 

Thomas Long, amounting to approximately $322,752.00, 

more or less, the: exact amount and the source of receipt 

thereof being known to the defendant and his subordinates, 

which said funds iand bonds are held bv said defendant bv 

• • 

virtue of his office as Secretary of the Interior. That 
4 plaintiff is informed and believes and believing avers 
that said defendant is holding said funds and bonds 
unlawfully under the provisions of the Act of Congress, 
approved May 27. 1908, entitled “An Act for the removal 
of restrictions from part of the lands of allottees of the 
Five Civilized Tribes and for other purposes,’’ (35 Staf. 
312), and an Act of Congress amendatory thereto, approved 
May 10, 1028, entitled “An Act to extend the period of re¬ 
strictions in lands of certain members of the Five Civilized 
Tribes and for other purposes,” (45 Stat. 405), which pro¬ 
vide that certain homestead lands of members of the Five 
Civilized Tribes shall be inalienable during the lifetime of 
the allottees or until April 26, 1056. 

6. Plaintiff avers that under the said statutes in such cases 
made and provided the said sum of $322,752.00, more or 
less, in funds and bonds, was and is not subject to the super¬ 
vision, control or| administration of the defendant, or his 
subordinates, and that said statutes are inapplicable there¬ 
to; that even though said statutes governing lands did so 
apply to said funds and bonds before the death of said 
Thomas Long, yet said statutes became ineffective and in¬ 
applicable to said funds and bonds upon the death of said 
Thomas Long by the provisions of Section 9 of the said 
Act of May 27. 1908, which section provides as follows: 

“That the death of any allottee of the Five Civilized 

Tribes shall operate to remove all restrictions upon the 

alienation of said allottee's land: Provided, That no convev- 

% 

anee of anv interest of anv full-blood Indian heir in such 
• * 

land shall be valid unless approved by the court having 
jurisdiction of tlieisettlement of the estate of said deceased 
allottee: Provided further. That if any member of the Five 
Civilized Tribes of one-half or more Indian blood shall die 
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leaving issue surviving, born since March fourth, nineteen 
hundred and six, the homestead of such deceased allottee 
shall remain inalienable, unless restrictions against aliena¬ 
tion are removed therefrom by the Secretary of the Interior 
in the manner provided in section 0110 hereof, for 
5 the use and support of such issue, during their life 
or lives, until April twenty-sixth, nineteen hundred 
and thirty-one; but if no such issue survive, thtm such allot¬ 
tee, if an adult, may dispose of his homestead! 
from all restrictions; if this be not done or 
the issue hereinbefore provided for die before 1 
sixth, nineteen hundred and thirty-one, the land shall then 
descend to the heirs, according to the laws of descent and 
distribution of the State of Oklahoma, free from all rcstric- 
tions: Provided further, That the provisions of section 
twenty-three of the act of April twenty-sixth, ljineteen hun¬ 
dred and six, as amended bv this act, are herejbv made ap- 
plicable to all wills executed under this section.” 

7. The plaint ill avers that notwithstanding the inapplic¬ 
ability and ineffectiveness of said statutes to said funds and 
bonds belonging to said estate, and notwithstanding the 
plain provisions of said Section 9 above quoted, and the 
expiration of restrictions on lands inherited by heirs of 
allottees as therein provided, yet the defendant and his 
subordinates are unlawfully usurping authority over said 
funds and bonds as restricted property, and afe undertak¬ 
ing to withhold same from the plaintiff, who is lawfully 
entitled thereto as the duly appointed administrator of the 
estate of said Thomas Long, and as the property of said 
estate said funds and bonds are unrestricted ;jnd not sub¬ 
ject to governmental control and supervision. ! 

8 . The plaintiff further avers that Section 2 . 1 ) of the Act 
of Congress, approved April 26, 1906, entitled j“ An act to 
provide for the final disposition of the affairs of the Five 
Civilized Tribes in the Indian Territory, and fok* other pur¬ 
poses” (34 Stat. 137), provides as follows: 

“Kvery person of lawful age and sound mjnd may by 
last will and testament devise and bequeath all olf his estate, 
real and personal, and all interest therein: Provided, That 
no will of a full-blood Indian devising real estate shall be 
valid, if such last will and testament disinherits the parent, 
wife, spouse, or children of such full-blood Indian, unless 

2—6053a 
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acknowledged before and a])proved by a judge of the United 
States court for the Indian Territory, or a United States 


commissioner. 


y y 


6 That under the provisions of said Section 23. and 
the terms of the will of said Thomas Long, dulv ad- 

mitted to probate bv said countv court of Hughes Fount v, 
the court having jurisdiction of the settlement of the estate 
of said Thomas Long, the said funds and bonds were val- 
idlv and lawfullv conveyed thereunder, free from all re- 
strictions; and that the right of administering same under 

V ’ V 

the terms thereof devolved upon the plaintiff as the duly 
appointed administrator of the estate of said Thomas Long. 

9. That plaintiff has made demand upon the defendant, 
and his subordinates, to deliver to plaintiff the funds and 
property in the custody or under the control of the defend¬ 
ant, but the said defendant has neglected and refused to 
comply with this demand. A true copy of the reply of the 
defendant, and his subordinates, to said demand is attached 
hereto and marked Plaintiff’s Exhibit B, and is prayed to 
bo read as part hereof as though incorporated herein. 

Wherefore, inasmuch as the defendant, Kav Leman Wil- 
bur. Secretary of the Interior, has refused to pay or turn 
over to plaintiff the funds in his possession and control, 
or in the possession, custody and control of his subordi¬ 
nates, and inasmuch as plaintiff has no other adequate or 
complete remedy, save by the process of this court, your 
plaintiff and petitioner prays: 

First. That summons may lie issued out of this court 

directed to Kav Lvman Wilbur, Secretary of the Interior, 

• • ' • 

commanding him to answer this petition. 

Second. That a rule may issue commanding the defend¬ 
ant to show cause, if anv he has, within such time as the 
court may deem proper, why he should not state the amount 
which he has in his custody, possession and control, or in 
the possession, custody and control of his subordinates, be¬ 
longing to the Estate of said Thomas Long, and to 

7 plaintiff as the duly appointed Administrator there¬ 
of, and whv a writ of mandamus should not be issued 

against him. 

Third. That a writ of mandamus may issue directed to 

the defendant, Rav Lvman Wilbur, as Secretary of the In- 

* • 7 » 

terior, commanding and requiring him to turn over to said 
II. H. Darks, the Administrator of the Estate of said 
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I honias Long, all the moneys, funds and projperty belong- 
to said estate, and now held or claimed o be held by 
^ , Raj Lyman Wilbur, Secretary of the Inte¬ 

rior, and his subordinates. 

Fourth. And that the plaintiff may have such other and 
further relief as to tlie court may seem meet and proper, 
and the nature of the case mav require. 

H. H. DARIxjS, 

Plaintiff. Administrator\of the 
Estate of Thomas Long} Deceased. 

W. W. PRYOR. 

E. J. VAX COURT. 

P. M. XIEBELL. 

State of Oklahoma, 

County of Hughes, ss: 

H. H. Darks, Administrator of the Estate of Thomas 
Long?, Deceased, being- first duly sworn deposes and says 
that he has read the foregoing mandamus petition by him 
subscribed, and knows the contents thereof; fiat the mat¬ 
ters and things therein contained and stated are true and 
those stated on information and belief lie believes to be 
true. 

H. IT. DARKS. 

Subscribed and sworn to before me this 13th day of 
Januarv, 1933. 

[seal.] ANNA MASON, 

Notary Public. 

My com. expires July 26, 1936. 

8 Plaintiff’s Exhibit A. 

Will. | 

In the name of God, amen. 

I, Thomas Long, a full blood member of the Muskogee 
(Creek) Tribe or Nation of Indians, enrolled as such oppo¬ 
site Roll Number 4880, of the official rolls of said Tribe, 
and now residing near Wetumka, Hughes County, State of 
Oklahoma, being of sound mind and memory but knowing 
the uncertainty of human life and desiring to make disposi¬ 
tion of my property and affairs while in health and strength, 

do herebv make, publish and solemnly declare tl}e following 
* 
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to he my last will and testament, revoking and cancelling 

all former wills made bv me at anv time. 

» •> 

First. I direct the payment of all my just debts and 
funeral expenses by my executor hereinafter named. 

Second. I give and bequeath to my grandniece, Ret tie 
Long, a minor Creek Indian (Roll Number ISO) who has 
lived in mv familv for manv vears, the sum of Five Ilun- 
dred Dollars ($500.00) in cash, to be paid by my executor 
out of my personal estate. 

Third. T give and bequeath to my wife, Jemima Long, in 
addition to tin* annuity hereinafter provided for. the sum 
of Four Thousand Dollars ($4,000.00) in cash, to be paid 
by my executor out of my personal estate. 

Fourth. I give and devise to my said wife, Jemima Long, 
the following described real estate situate in Hughes 
County, State of Oklahoma, to-wit: 

The West Half (\V. VI*) of the Northwest Quarter (X. W. 
Cl) and the Northeast Quarter (X. F. 1 ;) of the Northwest 
Quarter (X. W. C) of Section Two (-), Township Nine 
(0) North, Range Fight (S) Fast. 


Fifth. 1 give and devise to mv son, Thomas Long, Jr., 
(Creek Roll No. 4887) the easterly one of the two houses 
owned by me, situated on Lot Six ((>) and a part of Lot 
Five (5), Block One Hundred Five (105), in the town of 
Holdenville, Hughes County, Oklahoma, together 
9 with the easterly one half (!g) of the ground on 
which said two houses are located. 

Sixth. I give and devise to my infant children Rachel 
Long and Noah Long, in equal shares, in addition to all 
other bequests or devises hereinafter made, tin* following 
described land located in Hughes County, Oklahoma: 

The Northeast Quarter (N. E. 1 j) of Section Fourteen 
(14), Township 8 North, Range Nine (9) Fast. 


Seventh. I give, bequeath and devise to said Thomas 
Long, Jr. as trustee, the following described real estate, 
situate in ('reek County, State of Oklahoma, to-wit: 

The North Half (X. V-D of the Northwest Quarter (X. W. 
\\) of Section Three (3), Township Seventeen (17) North, 
Range Seven (7) Fast); 
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the title* thereto to be held in trust for the {following uses 
and purposes, to-wit: 

(a) The said trustee shall lease said lane 
advantage for agricultural purposes and sli 
rents therefrom, and also shall collect all r 
any and all oil and gas now being producedj 
to be produced from said real estate, and fr 


s to the best 
ill collect the 
loyalties from 
or hereafter 
bm the funds 


1 during her 
and intention 


so collected, shall pay to my wife, Jemima Long the sum 
of One Hundred Fifty ($150.00) per mont 
life or widowhood, it being my express desire 
that the annuity herein provided for shall ce^se and deter¬ 
mine upon the death or remarriage of the said Jemima 
Long, and that the trust hereby created shall then and 
there terminate. 

(b) 1 further direct during the continuance|of said trust, 
i.e. during the life or widowhood of mv said wife, Jemima 

• • # i 7 

Long, all the balance of the rents, royalties! and income 
derived from said trust property and collected by said 
trustee, after the payment of the annuity hereinabove pro¬ 
vided for and the expense of the administration of said 
trust, shall be paid to and divided among my cliil- 
10 dren and grandchildren, in the proportions herein¬ 
after referred to and set forth, that is to say: My 
son Thomas Long, Jr., my daughter, Susie Compier, nee 
Long, my daughter Betsy Harjo, nee Long, my daughter 
Rachel Long and my son Noah Long, are ea<fh to receive 
one-sixth (1/6) thereof and my grandchildren, Newman 
Long, Melissa Long and David Long, are eacjh to receive 
one-eighteenth (1 T8) thereof. 

(e) I further direct that in the event of the death or 
resignation of the trustee herein named, his successor shall 
be appointed by the Court having jurisdiction of the admin¬ 
istration of mv (»state, which successor shall then and there 
be vested with the same power and authority as the original 
trustee, to execute said trust and to carry out tlije provisions 
of this, my last will and testament, with respect thereto. 

(d) I further direct that upon the termination of said 
trust, as herein provided, said trustee shall immediately 
convey all of the right, title and interest in thi real estate 
so held in trust to my children, Thomas Long, Jr., Susie 
Compier, nee Long, Betsy Harjo, nee Long, Rachel Long 
and Noah Long, and my grandchildren, Newman Long, 
Melissa Long and David Long, such conveyance or con- 
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In witness whereof I, Thomas Long*, have to this, my 
last will and testament, hereunto set my hand and sub¬ 
scribed mv name, this 7th dav of October, 1024. 

i ‘ THOMAS LONG, 

his His riirht 

X 

mark. thumb mark. 

I, Jeff Canard, herein* certifv that I have trulv and cor- 

• • • 

rectly interpreted to tlu* said testator, Thomas Lonu\ the 
foregoing instrument from tin* English into the Creek Lan- 
i>ua.iie, and he beinsr unable to write, requested me, the said 
Jeff Canard, to si.uni his name thereto, which I thereupon 
did, in the presence of the said Thomas Lonsr, and of Ste¬ 
phen Sander and Wesley X. Barnett subscribing witnesses, 
who both understand and speak the (’reek and English 
La n u n a .“ es, and tin* said Thomas Loni? then and there, in 
my presence and in tin* presence of said subscribing wit¬ 
nesses. made his mark in ink and also affixed his ri«>:ht- 
thuml)-mark to the signature as so made, and thereupon de¬ 
clared said instrument to lu* his last will and testament. 

Dated at Muskouee, Oklahoma, this 7th day of October 
A. I)., 1D24. 

JEFF CANARD. 

Signed, acknowledged, published and declared by the said 
Thomas Lonjr. the testator, in the presence of each of us, 
the undersigned witnesses to be his last will and testament, 
and we thereupon at his request and in his presence and in 
the presence of each other, signed our names hereto as 
attesting witnesses, this 7th dav of October, 1024. 

JEFF CANARD, 

Residing at Wetumka, Okla. 
STEPHEN SANGER, 

Residing at Okmuliree, Okla. 
WESLEY N. BARNETT, 
Residing at Muskogee, Okla. 

Acknowledged ibefore United States (Commissioner for 
the Eastern Distinct of State of Oklahoma. 

14 United States of America, 

Eastern District of Oklahoma , xx: 

Be it remembered that before me, R. M. Mountcastle, a 
United States Commissioner in and for the Eastern Dis¬ 
trict of the State of Oklahoma and duly appointed and act- 
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mg as such, on tins mi day of October, 1924, personally 
appeared Thomas Long, identified by Wesjev X. Barnett 
to me, to me known to be the identical persoii who executed 
the foregoing’ instrument and acknowledged to me that he 
executed the same as his free and voluntary act and deed 
for tlie uses and purposes therein set forth,j and lie stated 
and declared to me that said instrument wjjs his last will 
and testament, and that the same was read over to him and 
that he fully understood its contents prior tcj the execution 
thereof, and said will is now bv me approve^!. 

f seal. 1 R. M. MOUNTCASTLE, 

Viiited States Commissioner for the 
Eastern District of the State of 
Oh] alio m a. 

Plaintiff's Exhibit B. 


1. L. & M. Division. 

JTW11-9-:!2. 

Estate of Thomas Long, deceased. 

United States Department of the Interior, Office of Indian 
Affairs, Field Service, Muskogee, Oklahoma. 

November 9, 1932. 

Mr. W. W. Prvor, 

Attorney-at-law, 

Wewoka, Oklahoma. 

Dear Sir: I 

In replv to vour letter of the 31st ultimo, vou are advised 
that there is on de])osit to the credit of Thomjas Long, de¬ 
ceased, (' i*(‘(d < Roll No. 444S, $196,762.52, and t|ie Secretary 
of the Interior is holding in trust for the estati* $126,000.00 
in bonds. j 

Under instructions from the Department, these hinds 
and bonds cannot be turned over to the administrator of 
the estate, and in accordance with such instructions, as soon 
as the administration of the estate is closed distribution of 
the account will be made upon the records of th|s office, and 
all funds remaining in the estate will l^e disbursed 
15 under Departmental supervision for thj» benefit of 
the beneficiaries in the proportions allowed them 
under the terms of the will. 

Respectfully, j 

(Signed) A. G. McMILLAN, 

Asst. Superintendent. 


i 
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Defendant's Answer to the Amended Petition. 

Filed March 2,1933 


For answer to the amended petition for mandamus filed 
in this cause, Law Xo. 82251, by H. II. Darks, the defendant. 
Hay Lyman Wilbur, says that the Supreme Court of the 
District of Columbia is without jurisdiction to award a 
writ of mandamus in the said cause pursuant to the said 
amended petition. 

Defendant says that this action was instituted on Jan¬ 
uary 11, 1933, by a petition tiled by Paul M. Xiebell, and 
signed bv W. W. Prvor, E. J. Van Court, and Paul M. 
Xiebell, as attorneys, and sworn to on information and 

belief bv the saidi Paul M. Xiebell. On the said lltli dav 
* • 

of January, 1933, the Honorable Joseph W. ('ox, a Justice 
of this Court, issued a rule directed to the defendant re¬ 
quiring him to show cause to the Court on January 30, 1933, 
why the writ of mandamus should not issue as prayed in 
said petition. 

The defendant on the day named appeared in open court, 

bv his attornev, in obedience to the rule, and bv wav of 
• • 7 • * 

response to the same presented a motion to the court, which 
previously had been entered upon the clerk's docket, where¬ 
in he asked that the petition for mandamus be dismissed 

because it was not verified bv the affidavit of the alleged 

• 

petitioner, H. II. Darks, as was required by Section 211, 

Title 24, of the District of Columbia Code (Section 1273, 

Code of 1901), nor was it signed by the said II. H. Darks, 

and because the statements made in the said petition 

16 were verified on the information and belief of Paul 

Xiebell onlv. As neither Darks, Prvor, Van Court, 

• • 

nor Xiebell then were in court, the defendant's attorney. In¬ 
direction of the court, returned the response to the rule to 
the files of the Clerk's office. 

Thereafter Prvor, Van Court and Xiebell, as attornevs 

• • • 

for Darks, filed a motion to strike the defendant's afore¬ 
said response to the rule to show cause. This motion was 
set for hearing on Februarv 23, 1933. When the motion 
was called, Mr. Xiebell, over the objection of the defend¬ 
ant’s attornev, obtained leave of court to file an amended 
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pet it ion for mandamus in this cause, Law No. 82251, which 


under date 
the petition 


had been signed and sworn to by H. H. Darks- 
of January 18, 1988, in the place and stead of 
which had been signed, sworn to, and filed in this cause by 
Mr. Xiebell on January 11, 1988. The defendant thereupon 
was required by direction of court to answer tlliis amended 
petition within a fixed time. 

The defendant says that it was essential to t|he jurisdic¬ 
tion of this court that an original petition for I mandamus, 


signed by the petitioner Darks and sworn toj 


person, should have been tiled in this cause at the time 


bv him in 


at the court 
mandamus 


the same was instituted. The defendant savs th 
acquired no jurisdiction to grant the writ of 
through the original petition which was filed ii| this cause 
bv Xiebell, and which was signed onlv bv PrvorJ Van Court 
and Xiebell as attorneys, and which was swoiji to on in¬ 
formation and belief by Xiebell. 

The defendant says that the original petition, as afore¬ 
said, did not fulfill the requirement of the statute of 9th 
Anne, Chapter 20, or the requirements of the Code of Law 
of this District governing proceedings for mandamus, and 
that, therefore, it did not confer jurisdiction upon this 
court to grant a writ of mandamus. Defendant says fur¬ 
ther that the defects in the said original petition 
17 could not thereafter be supplied or cured by an 
amended petition signed and executed by Darks sub¬ 
sequent to the time when the original petition! was filed. 
The defendant says that the defects in the original petition 
were fundamental and jurisdictional, and that tjicy, there¬ 
fore, were fatal. 

The defendant says that amended petitions aife not per¬ 
mitted in proceedings for mandamus, and that thie so-called 
amended petition executed by Darks and filed in jtliis cause, 
did not and could not cure defects which existed in the 
original petition filed by Xiebell, and that the filing of the 
said so-called amended petition was tantamount tf), and was 
in fact the institution of a new and independent action by 
Darks. Defendant savs that a new action for lhandamus 

• i 

could not be instituted by Darks through an amended peti¬ 
tion filed in this cause. Law Xo. 82251, but tliatj the same 
only could be instituted as an original and independent pro¬ 
ceeding entered upon the law docket of this cotirt under 
an appropriate number. 
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The defendant, therefore, prays the court to strike the 
said so-called amended petition from the files of this cause, 
and to dismiss the original petition herein, and to permit 
the defendant to go without day. 

Without waiving his prayer, as aforesaid, but insisting 
upon and claiming the full benefit of the same, the defend¬ 
ant, in obedience to the directions of this court, further 
answers the so-called amended petition fild herein by II. 11. 
Darks, as follows: 


1. The defendant says that lie has no personal knowledge 
respecting the allegations of the first paragraph of the 
amended petition, except that he admits that Thomas Long, 
the Creek Indian referred to in that paragraph, now is 
dead, and that at the time of his death he was a resident 
of Hughes County, Oklahoma. 


18 2. Answering the second paragraph of tho 

amended petition, defendant admits that he is a citi¬ 
zen of the United States temporarily residing in the Dis¬ 
trict of Columbia. He also admits that he now holds office 
as Secretary of the Interior, but he denies that he has been 
sued in this action in the manner authorized by law. either 
as Secretary of the Interior or in his own right. 


The defendant denies that he lias unlawfully undertaken, 
through his subordinates or in any other manner, to usurp 
possession and control over the funds and property of 
the estate of the said Thomas Long, deceased, to the exclu¬ 
sion of the plaintiff. 

The defendant says that he lias no personal knowledge as 
to whether or not the plaintiff has been lawfully appointed 
administrator of the estate of Thomas Long, and he ac¬ 
cordingly demands strict proof of the said alleged appoint¬ 
ment, and of the jurisdiction of the court making the same. 

'File defendant idenies that any funds or property under 
his control, in which the said Thomas Long had an interest 
during his lifetime, now lawfully belongs to the plaintiff, or 
that the plaintiff: has any right to the possession or con¬ 
trol of the same, or that he has any right, title or interest 
in or to the same. 


3. Answering the allegations of the third paragraph of 
the petition, the defendant admits that Thomas Long, de¬ 
ceased, was duly enrolled on the approved rolls of the Creek 
tribe of Indians as a full-blood Indian, and on information 
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and belief tlie defendant admits that the said Thomas Long 
died on or about March 13, 1932. i 

The defendant says that the effect of the statutes of the 
United States, as establishing the conclusive evidentiary 
character of Indian rolls is a question of law that he is not 
required to answer. 

The defendant says that he does not know whether 
19 or not the plaintiff, on to wit, April 6, 19.‘|2, or at any 
other time, was appointed administrator with the 
will annexed of the estate of Thomas Long bv the County 
Court of Hughes County, Oklahoma, nor does he know 
whether or not this said court had jurisdiction to make 
such appointment. 

The defendant does not know what, if any, rights of pos¬ 
session were conferred upon the plaintiff by his aforesaid 
alleged appointment as administrator c. t. a. but the defend¬ 
ant specifically denies that such appointment gave the 
plaintiff any right whatever in or to any funds or property 

which now are under the control of the defendant. 

I 

4. The defendant has no personal knowledge regarding 
Hie allegations of the fourth paragraph of the petition, and 
accordingly demands strict proof of the same. 

The defendant says, however, that nothing contained in 
the said fourth paragraph of the petition discloses any 
right, title or interest on the part of the plaintiff in or to 
any funds or property now under the control] of the de¬ 
fendant. 

f). Answering the allegations of the fifth paragraph of 
the petition, the defendant admits that at the tjime of the 
death of the said Thomas Long there had accumulated, 
and that there now is under control of the defendant, as 
Secretary of the Interior, money and the United States 
bonds placed to the credit of the said Thomas Long during 
his lifetime. ] 

The defendant denies that he is holding this said money 
and these said bonds unlawfully under the provisions of 
the act of Congress of March 27, 1908, or under the act of 
Congress of Mav 10, 1928, or under any other, law or in 
anv other manner whatsoever. 

0. The defendant denies the allegations of the $ixth para¬ 
graph of the petition, except that he admits th^t the pro¬ 
visions of section 9 of the act of May 2, 1908, which are 
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quoted in that paragraph of the petition, are correctly 
stated. 


20 7. The defendant denies the allegations of the 

seventh paragraph of the petition. 

8. The defendant admits that the quotation from section 
23 of the act of Congress approved April 26, 1906, as given 
in paragraph 8 of the petition, is correct. 


The defendant denies that this said act of Congress, or 
any other act of Congress, has given the plaintiff any right, 
title or interest in or to the monev and bonds which were 


placed to the credit of Thomas Long, and which now are 
under the authority and control of the defendant, and the 
defendant denies that the plaintiff has any right to admin¬ 
ister the same. 


9. The defendant admits that, acting through his sub¬ 
ordinates he has refused to deliver to the plaintiff the funds 
and property under his control, and which were placed to 
the credit of Thomas Long, deceased. 


10. Answering! tho entire petition, the defendant says 
that by the act of Congress approved January 27, 1923, all 
funds and securities then held under the supervision of the 
defendant as Secretarv of the Interior, and belonging to 
Indians of the Five Civilized Tribes in Oklahoma, of one- 
half or more Indian blood, which included the funds and 
securities held by the defendant to the credit of Thomas 
Long, were declared to be restricted, and that it was pro¬ 
vided that all such funds and securities should remain sub¬ 
ject to the jurisdiction of the Secretary of the Interior until 
April 2(5, 19b6. 


The defendant says that he can not be required by the 
writ of mandamus to violate the provisions of the said 
act of Congress of January 27, 1933, by turning over to the 
said II. H. Darks the money, funds and property which 
heretofore were placed to the credit of Thomas Long, and 
which the defendant, as Secretary of the Interior, now 
holds under his supervision in obedience to the pro- 
21 visions of that act. 


Having now fully answered the allegations of the 
amended petition filed in this cause by II. II. Darks, the 
defendant asks that the said amended petition be dismissed, 
and that he be permittd to go without daw 

RAY LYMAN WILBUR. 
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District of Columbia, ss : 

I 

Ray Lyman Wilbur, being first duly sworn,[on his oath 
says that he has read the foregoing Answer by him sub¬ 
scribed, and that he knows the contents therebf, and that 
the facts therein stated of his own knowledge are true, and 
those stated upon information and belief he (believes to 
be true. 

RAY LYMAN WILBUR. 

I 

Subscribed and sworn to before me this 2 day of March, 
1933. 


[seal.] W. BERTRAND - j, 

Notary Public in and for 

the District of Columbia. 

E. C. FINNEY, 

0. H. GRAVES, 

VICTOR H. WALLACE, 
Attorneys for the Defendant. 

Memorandum. 

\ 

March 13, 1933.—Motion to revive cause against suc¬ 
cessor in office of respondent granted. Harogl L. Ickes, 
Secretary of Interior substituted in the place aijid stead of 
Defendant Wilbur. 


09 


Stipulation. 
Filed June G, 1933. 


It is stipulated by and between the attorneys|for plain¬ 
tiff and defendant that the facts in the above c^se are as 
follows: 

That this action is brought to require the Secretary of 
the Interior to pay over to the administrator e. t. a. of 
Thomas Long, deceased full-blood Creek Indian, certain 
funds now in the eustodv of the Secretarv of the Interior; 
that Thomas Long died on or about the 13th day jof March, 
1932, leaving a will, a copy of which is attached to the 
petition in this case; that such will was executed under 
authority of Section 23 of the act of April 26, 1906 (34 Stat. 
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137, 145); lliat such will was duly admitted to probate by 
the County Court of Hughes County, State of Oklahoma, 
and that the plaint iff herein was appointed administrator 
c. t. a. of the estate of Thomas Long, deceased. 

That all of the beneficiaries in said will are full-blooded 
Indians of the Creek Tribe; that the Creek Tribe is one of 
the Five Civilized Tribes in Oklahoma; that the funds in¬ 
volved in this case represent royalties on oil and gas pro¬ 
duced from the restricted allotment of Thomas Long, de¬ 
ceased, under a lease made by the allottee and approved by 
the Secretary of the Interior under authority of Section 2 
of the Act of May 27, 1908, 35 Stat. 312; that under the 
provisions of said lease and the regulations of the Sec¬ 
retary of the Interior, supervision over the collection, care 
and disbursements of the royalties during the period the 
lands are restricted is entrusted to the Secretarv of the 
Interior and his authorized representatives; that at the 
time of the death of the said Thomas Long, the moneys in 
question and the land from which derived were restricted 
under the provisions of the act of May 27, 1908, 
23 supra, as amended by the act of May 10, 1928 (45 
Stat. 495). Neither party waives the right to argue, 
or stand upon, the effect of any statute not herein specifi- 
callv referred to. 

W. \V. PRYOR, 

E. J. VAX COURT, 

P. M. XIEBELL, 

Attorneys for Plaintiff. 
XATHAX R. MARGOL1), 

Solicitor; 

CHARLES FAHY, 

Assistant to the Solicitor , 

Attorneys for Defendant. 

Memorandum of Court. 

Filed June 6, 1933. 


* 


In this case, decedent, Thomas Long, a (’reek Indian, 
by his will left his property to his widow, children, and 
grandchildren, all of whom are full blood Creek Indians. 
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A sum amounting to $322,752 derived from royalties on 
oil leases on some of decedent's property has (accumulated 
in the hands of 1 lie Secretarv of the Interior. 

The administrator of decedent’s estate contends that de¬ 
cedent was authorized by law to make a will anq that having 
done so his property passing under the will blecame unre¬ 
stricted. 

The Act of January 27, 1933 provides in parr as follows: 

“That all funds and other securities now j held by or 
which may hereafter come under the supervision of the 
Secretary of the Interior, belonging to and olnlv so long 
as belonging to Indians of the Five Civilized Tribes of 
Oklahoma, of one-half or more Indian blood, enrolled or 
unenrolled, are herein* declared to be restricted and shall 
remain subject to the jurisdiction of the Sccrctarv until 
April 26, 1956, subject to expenditure in the meantime for 
the use and benefit of the individual Indians tolwhom such 
funds and securities belong, under such rules find regula¬ 
tions as said Secretary may prescribe; * * |* ”. 


was passed 
the Secre- 


24 It is admitted that at the time this Act 
the securities were still in the hands of 
tarv of the Interior . 

In the case of Xanc/f h'iiu/ v. I ekes. Secretary of the In¬ 
terior, decided April 3, 1933, in speaking of this statute 
the Court of Appeals of this District said: 

“The terms of the act are broad and sweeping, intended, 
we think, to embrace the general supervision and control 
of all funds and other securities now held by the Secretary 
of the Interior and belonging to Indians of one hjalf or more 
Indian blood of the Five Civilized Tribes.” 

It seems to me that the language of the statute applies 
to the present case, and that the Court of Appeals has so 
held. I 

In the King case the property passed by operation of 
law to the heirs or next of kin. Counsel for petitioner seek 
to distinguish the King case on that ground. They also 
contend that the Act of 1933 was not intended to repeal or 
modify the Act of April 26, 1906 giving Indians power to 
dispose of their property by will. 

To my mind this case does not involve the Question of 
repeal by implication. The right to make wills governed 
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by the statute above mentioned. Had the property been 
bequeathed to persons not coming within the language of 
the Act of 1933 the property thereby would have become 
unrestricted. The Act of 1933 is applicable because the 
property is bequeathed to Indians of the Five Civilized 
Tribes and is now in the hands of the Secretary. 
Therefore the writ of mandamus must be denied. 

June 6, 1933. 

JESSE C. ADKINS, 

Justice. 

25 Supreme Court of the District of Columbia. 

Tuesday, June 6,1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

**#•*# * 


This cause having been heretofore argued and submitted 
to the Court upon the substituted petition filed herein for 
a writ of mandamus, the rule to show cause issued thereon 
and the answer to the amended petition and the stipulation 
filed herein and signed by the parties hereto, and after 
consideration thereof, it is ordered that said substituted 
petition be, and the same is hereby dismissed and the rule 
to show cause discharged. 

Wherefore it is considered that petitioner take nothing 
by this action that the respondent go hence without day, 
be for nothing held and recover of petitioner his costs of 
defense to be taxed by the clerk and have execution thereof. 

Memoranda. 

June 15, 1933.—Petitioner in open court notes an appeal 
from judgment of June (>, 1933. ( ost bond fixed at $100. 
or $50 cash deposit. 

$50 deposited by Xiebell on appeal. 

» 

Assif/nmn/f of Errors. 

Filed June 19, 1933. 


Now comes the plaint iff, by his attorneys, and says that 
errors were committed herein by the Supreme Court of the 
District of Columbia in the following particulars, viz: 
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1. In holding that the Act of January 27, lj)33 is appli¬ 
cable to this case. 

26 2. In holding that the Act of Januj 

. L * ' 

further restricts full-blood Indians and their full- 
blood heirs, of the Five Civilized Tribes, over and above 
the restrictions imposed thereon in the Act of May 10, 1928. 

3. In holding that after the death of Thomas Long, a full- 
blood Creek Indian, his will, properly executed under Sec¬ 
tion 23 of the Act of April 26, 1906, as continued in force 
and effect to April 26, 1956 by the Act of May |L0, 1928, did 
not operate to remove all restrictions upon tl(e funds be¬ 
queathed thereunder in the hands of his full-blood heirs. 

4. In holding that the principle in the Naiiev King v. 
Jokes case, decided by the Court of Appeals jon April 3, 
1933, applies to the facts in this case. 

5. In not ordering the defendant to deliver t|he funds to 
plaintiff, the duly appointed administrator, c. 
estate of Thomas Long, deceased. 

6. In rendering judgment herein in favor of jthe defend¬ 
ant and against the plaintiff. 


It. a., of the 


\V. W. PRYOlfc 
E. J. VAN COtRT, 
P. M. NIEBEIjjL, 
Attorneys for 


Plaintiff. 


Service acknowledged this 19 dav of June, 1933. 

CHARLES F4HY, 

Atty . for Defendant. 
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Designation of Record. 
Filed June 19, 1933. 


* 




Now conies the plaintiff, as appellant in the above-entitled 
cause, and designates the following parts of the record to 
be included by the clerk in the transcript of record on ap¬ 
peal, which are considered sufficient for the determination 
of the questions to be presented on appeal: 

1. Minute showing filing of original petition for writ of 

mandamus. (Petition same in substance as substituted pe¬ 
tition.) | 

2. Rule to show cause, and marshal’s return, i 


I 
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3. Minute showing filing of defendant’s response to the 
rule to show cause. 

4. Minute showing allowance of plaintiff’s motion to sub¬ 
stitute petition. 

5. Substituted petition and all exhibits attached thereto. 

6. Defendant’s answer to substituted petition. 

7. Minute showing allowance of plaintiff’s motion to re¬ 
vive cause against defendant’s successor in office and affi¬ 
davit of succession to public office. 

8. Stipulation signed by counsel for both parties upon 
which case was tried. 

9. Memorandum opinion of Judge Adkins, dated June 6, 
1933. 

10. Journal entry of judgment. 

11. Minute showing notice of appeal in open court and 
allowance of same. 

12. Minute showing deposit for costs. 

28 13. Assignment of errors. 

14. This designation. 

W. W. PRYOR, 

! E. J. VAX COURT, 

P. M. XIEBELL, 

Attorneys for Plaintiff'. 

Service acknowledged this 19 dav of June, 1933. 

CHARLES FAHY, 

Attorney for Defendant. 


29 Supreme iCourt of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 28, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause Xo. 82251 at Law, wherein H. H. Darks, 
Administrator of Estate of Thomas Long, deceased, is 
Plaintiff and Ray Lyman Wilbur, Secretary of the Interior, 
is Defendant, as the same remains upon the tiles and of 
record in said Court. 
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In testimony whereof T hereunto subscribe mv name and 
• % 

affix the seal of said Court, at the City of Washington, in 
said District, this Kith day of August, 1933. , 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHjAM, 

Clerk , 

ByCHAS. B. COFLIN, | 

Assistant C\erk. 

I 

Endorsed on cover: District of Columbia Supreme Court. 
No. (5053. H. II. Darks, administrator of estate pf Thomas 
Long, deceased, appellant, vs. Harold L. Ickes,! Secretary 


of the Interior. Court of Appeals, District of 
Filed Aug. 17, 1933. Henry W. Hodges, Clerk. 


Columbia. 
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No. 6053. 


IN THE 

COURT OF APPEALS OF THE 
DISTRICT OF COLUMBIA 


APRIL TERM. 1933. 


H. IT. DARK EX, ADMINISTRATOR OF ESTATE 
OF THOMAS LONG. DECEASED, CREEJK 
INDIAN, HOLDENVILLE, OKLAHOMA, 

APPELLANT, j 

VS. ! 

HAROLD L. JOKES, SECRETARY OF THE 
INTERIOR, APPELLEE. 


BRIEF OF APPELLANT. 


The lower court on June 6, 1933, refused to 
grant a writ of mandamus against the Secretary of 
the Interior. An appeal having been perfected we 
are now before this court upon the following asfeign- 

i 

ment of errors. 



ASSIGNMENT OF ERRORS. 


Now comes the plaintiff, by his attorneys, and 

savs that errors were committed herein bv the Sn- 
• • 

preme Court of tlie District of Columbia in the 
following particulars, viz.: 

1. In holding that the Act of January 27, 1933, 
is applicable to this ease. 

2. In holding that the Act of January 27, 1933, 
further restricts full-blood Indians and their full- 
blood heirs, of the Five Civilized Tribes, over and 
above the restrictions imposed thereon in the Act of 
May 10, 1928. 


3. In holding that after tin* death of Thomas 
Long, a full-blood (’reek Indian, his will, properly 
executed under Section 23 of the Act of April 26, 
1906, as continued in force and effect to April 26, 
1956, by the Act of May 10, 1928, did not operate to 
remove all restrictions upon the funds bequeathed 
thereunder in the hands of his full-blood heirs. 


4. In holding that the principle in the Nancy 
King vs. Ickes case, decided by the Court of Appeals 
on April 3, 1933, applies to the facts in this case. 


5. In not ordering the defendant to deliver the 
funds to plaintiff, the duly appointed administrator, 
e. t. a., of the estate of Thomas Long, deceased. 

6. In rendering judgment herein in favor of 
the defendant and against the plaintiff. 
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THE FACTS. 


The case was tried upon the following stipula¬ 


tion : 


4 4 


It is stipulated by and between tlie at¬ 
torneys for plaintiff and defendant that the 
facts in the above case are as follows: 

That this action is brought to require the 
Secretary of the Interior to pay over t<|) the 
administrator, c. t. a., of Thomas Long, de¬ 
ceased full-blood Creek Indian, certain funds 
now in the custody of the Secretary of the In- 
terior; that Thomas Long died on or about the 
13th day of March, 1932, leaving a will, a copy 
of which is attached to the petition in this f?ase; 
that such will was executed under authority of 
Section 23 of the Act of April 26, 1906 (34 Stat. 
137, 145): that such will was duly admitted to 
probate by the County Court of Hughes County, 
State of Oklahoma, and that the plaintiff herein 
was appointed administrator, c. t. a., ofj the 
estate of Thomas Long, deceased. 

That all of the beneficiaries in said will are 
full-blood Indians of the Creek Tribe; that the 
Creek Tribe is one of the Five Civilized Tribes 
in Oklahoma; that the funds involved in this 
case represent royalties on oil and gas pro¬ 
duced from the restricted allotment of Thomas 
Long, deceased, under a lease made by the al¬ 
lottee and approved by the Secretary ofj the 
Interior under authority of Section 2 of the Act 
of May 27, 1908, 35 Stat. 312; that under the 
provisions of said lease and the regulations of 
the Secretary of the Interior, supervision ^ver 


the collection, care and disbursement of 


the 
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royalties during the period the lands are re¬ 
stricted is entrusted to the Secretary of the In- 
terior and his authorized representatives; that 
at the time of the death of the said Thomas 
Long, the moneys in question and the land from 
which derived were restricted under the provi¬ 
sions of the Act of .May 27, 1908, supra, as 
amended by the Act of Mav 10, 1928 (45 Stat. 
495).” 

THE SOLE QUESTION OF LAW. 

The sole question of law involved is: Does the 

Act of January 27, 1933, further restrict the funds 

in question, over and above the restrictions imposed 

thereon bv the Act of Mav 10, 1928? 

* » 
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ARGUMENT. 

That part of the Act of January 27, 1933, imder 
discussion provides as follows: 

“That all funds and other securities^ now 
held by or which may hereafter come under 
the supervision of the Secretary of the In¬ 
terior, belonging to and only so long as belong¬ 
ing to Indians of the Five Civilized Tribes of 
Oklahoma, of one-half or more Indian blood, 
enrolled or unenrolled, are hereby declared to 
be restricted and shall remain subject t(i the 
jurisdiction of the Secretary until ApriJ 26, 
1956, subject to expenditure in the meantime 
for the use and benefit of the individual Indians 
to whom such funds and securities belong, ijnder 
such rules and regulations as said Secretary 
may prescribe:” 

Approaching this discussion in a spirit o{ ab- 
solute fairness, let us say that this Act of J933, 
standing alone and literally construed without liefer- 
once to prior legislation, might possibly be i sus¬ 
ceptible of the construction placed upon it by the 
trial court. But it is well settled that if a literal 
interpretation of a statute would defeat the 'pur¬ 
pose and object of other legislative enactments wfhich 
relate to the same subject and which have been 
enacted in pursuance of and according to a general 
purpose, such a literal interpretation will noj; be 
upheld. 

In the case of Broun v. Woods, 39 Pac. 473 
(2 Okla. 601), the court said: 
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Justice Davis, speaking for tlie Supreme 
Court of the United States in Ileijdenfddt v. 
Mining Co., 93 U. S. G34, with reference to the 
interpretation of statutes, says: ‘If literal in¬ 
terpretation of any part of it would operate 
unjustly, or lead to absurd results, or be con¬ 
trary to the evident meaning of the act taken 
as a whole, it should be rejected. There is no 
better wav of discovering its true meaning. 


when expressions in it are rendered ambiguous 
bv their connection willi other clauses, than bv 
considering the necessity for it, and the causes 
which induced its enactment.’ In Kohlsaat v. 
Murphy. 9G U. S. 153, the Supreme Court of 
the United States again says: ‘In the exposi¬ 
tion of statutes, the established rule is that the 
intention of the lawmaker is to be deduced 
from a view of the whole statute, and every 
material part of the same: and. where there 
are several statutes relating to the same sub¬ 
ject, t|iey are all to be taken together, and one 
part compared with another in the construc¬ 
tion of any one of tin* material provisions.' 
In 1 Kent, Comm. 4G*J. it is said: ‘And the 
reason and intention of the lawgiver will con¬ 
trol the strict letter of the law, when the lat¬ 
ter would lead to palpable injustice, contradic¬ 
tion, and absurdity.' " 


In construing and harmonizing the vorv Indian 
legislation now under discussion the Supreme Court 
of Oklahoma has had this precise question fre¬ 
quently before it. Without invoking the rule we 
call attention to, this great mass of Indian legisla¬ 
tion would now be in hopeless conflict and confusion. 
One of the ablest and most learned men who ever 
sat upon the Supreme Court was the late Chief 
Justice Sharp. Perhaps no man was better ac- 
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quaintecl with the intricacies and difficulties of this 
very legislation. With this precise question before 
him, in the case of Groom vs. Wright, he fully^ dis¬ 
cussed this question and quoted many othe^ de¬ 
cisions in Indian cases upon it. In this case of 
Groom v. Wright, 121 Pac. 215, 30 Okla. 652, the 

court savs: 

* 

(p. 219) “In Commonwealth v. Kimball, 24 
Pick. (Mass.) 370, it was said by Shaw, 0. J.: 
‘That where a proper construction would lead 
to an absurd consequence, it will be presumed 
that some exception or qualification was intended 
bv the Legislature to avoid such conclusion.’ 
This rule of construction was approvingly quoted 
by the Court of Appeals of New York in People 
ex rel. Wood v. Lacombe , supra; the court :here 
observing: ‘That where it is apparent that a 
strict construction of a statute would defeaf the 
main purpose and object, not only of the statute, 
but of other legislative enactments which relate 
to the same subject and which had been enacted 
in pursuance of and according to a general j pur¬ 
pose of accomplishing a particular result, jsuch 
interpretation should not be upheld, as it \\|ould 

be absurd to sav that the lawmakers designed to 

* • 
secure a result that would be antagonistic to 

their plain and clear intention.’ Town of Grove 

v. Haskell , 116 Pac. 805: Eld red v. Okmulgee 

Loan dt Trust Co 22 Okla. 742, 98 Pac. 929.’’ 

Chief Justice Sharp, in the syllabus, writteh by 
himself, thus sums up the holding in above ca^e: 

“Where it is apparent that a strict construc¬ 
tion of a particular statute would defeat \ the 
main purpose and object of another provision of 
the statute, and of other legislative enactments 
which relate to the same subject, and which liiave 



8 


been enacted in pursuance of and according to a 

general purpose of accomplishing a particular 

result, such interpretation should not he applied, 

as it would be absurd to sav that the lawmakers 

% 

designed to secure a result which would be 
antagonistic to their plain and clear intention.” 


Mr. Justice Fields, in the Eureka Case , 4 Sawv. 
302, Fed. Fas. No. 4548, said: 


“ ‘Instances without number exist where the 
meaning of words in a statute has been enlarged, 
restricted, or qualified to carry out the intention 
of the legislature. The inquiry, where any un¬ 
certainty exists, always is as to what the legisla¬ 
ture intended, and, when that is ascertained, it 
controls.’ " 


Beginning with the Curtis Act of June 28, 1898 
(30 Stat. 495), and extending down to the present 
day, Congress has enacted what might be well termed 
a code of laws, governing the affairs of the Five 
Civilized Tribes, of which the Creek Nation is one. 
This vast series of laws deal minutely with the ques¬ 
tions of restrictions and their removal. It has been 
the constant effort of Congress, during all these 
vears, to cause these manv laws to form a harmoni- 
ous whole. So large have been the property rights 
involved under this long series of acts, that they have 
all received judicial constructions from the highest 
courts which have, as it were, welded and harmo¬ 
nized them into a well-defined and settled legislative 
policy. So vast is this body of law and the multi¬ 
tude of decisions upon it that in the State of Okla¬ 
homa it forms a highly specialized branch of practice. 

So complicated is this mass of law, now so well 
settled and construed by court decisions, and so 
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fraught with confusion would be any radical depar¬ 
ture therefrom, that the committees of Ccjngress 
are extremely careful that new legislation shrill not 
conflict with the existing law. 

I 

It is well settled that where such a situation 
exists as we have outlined above, the presumption 
will be strong indeed that the legislative body did 
not intended to depart from a long and well-estab¬ 
lished policy and every effort will be made pv the 
courts to harmonize later enactments with thp body 
of the prior ones. To ascertain the reason and in¬ 
tention of the law givers the courts will studv the 
entire body of prior law upon the subject. 

This principle is thus stated in 59 Corpus Juris 
on page 1095: 

“It will not be presumed that the legisla¬ 
ture intended to withdraw long-established 
principles of law by an amendment, unles.4 such 
intent clearly appears.” i 

i 

In the case of Winter v. Hind in, 136 A. *280, 
(33 Del. 294) the court says: 

(]>. 283) “It will not be presumed that the 
legislature intended to overthrow long-estab¬ 
lished principles of law unless such intentj shall 
clearly appear. Jewel! v. Ithaca , 36 Misc Rep. 
499, 73 X. Y. S. 953.” 

In the case of Griswold v. Griswold, 129 Pac. 
560, (23 Colo. App. 365) the court says: 

(p. 561) “After a statutory policy ha.^ long 
been established and is well defined, it will not 
be presumed to be departed from or abancjoned. 
2 Lewis Sutherland on Statutorv Construction, 
(2 Ed.) Sec. 581.” ’ I 



10 


Prior Statutes. 


Prior to 1906. the acts under discussion dealt 
entirely with the imposing of restrictions. But as 
the Five Civilized Tribes were the most enlightened 
of our American Indians, both Congress and the 
Indian Office saw the unwisdom of holding them in 


perpetual tutelage. Therefore, the Secretary of the 
Interior appointed a commission of three to draft 


new legislation for the Five Civilized Tribes. This 


commission evolved a scheme of management in 
which the gradual relaxing or removal of restric¬ 
tions bore as important a part as did the restric¬ 
tions themselves. The recommendations of this com¬ 


mission were, without change, enacted into law bv 
the Act of April *26, 1906 (34 Stat. 137). 

From the policy, thus so carefully considered. 
Congress has never departed. Decisions without 
number, running through a long series of vears, 
refer to a “well-established and long-pursued policy 
of Congress" and undertake to harmonize new legis¬ 
lation with this well-defined and long-established 
policy. Let us repeat, that all through subsequent 
legislation the policy defined by the Act of 1906 
remains unchanged and that the provisions for the 
release of restrictions or supervision bears an 
equally important part with the restrictions them¬ 
selves. Congress, while thus protecting the prop¬ 
erty of the Indians, has always looked forward to 
and provided for a gradual extinction of its guard¬ 
ianship. 


Bv Section 20 of the above Act the verv fund 
• • 

in question in this case was created and restricted, 
r. S. v. Hinkle. 261 Fed. 518. Also bv Section 23 of 
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the same Act, provision was made for the removal 
of these restrictions. As this Section 23 has a 
vital bearing upon this case we quote it as follows: 


“Every person of lawful age and sound 
mind mav bv last will and testament devise and 
bequeath all of his estate, real and personal, and 
all interest therein: Provided, that no will of a 
full-blood Indian devising real estate shall be 
valid, if such last will and testament disin¬ 
herits the parent, wife, spouse, or children of 


such full-blood Indian, unless acknow 


before and approved by a judge of the United 
States Court for the Indian Territory, or a 
United States Commissioner.” 


ed<red 


This section gives a full-blood Indian, if cer- 

' i 

tain formalities are complied with, as have been in 
the case at bar, the right to devise or bequeath all 
of his restricted property, both real and personal. 
The highest courts have, almost 20 years ago, con¬ 
strued this section, when complied with, as remov¬ 
ing the restrictions upon the property bequeathed 
and that thercbv the full-blood heirs take free! from 
all restrictions. There are a number of casps on 
this question, the best written one being hi re Allen's 
Will , 44 Okla. 392, 144 Pac. 1055. In the quife re¬ 
cent case of Blundell v. Wallace, 267 U. S. 37j$, the 
Supreme Court of the United States, speakiiig of 
above Section 23, says: 


< < * 


# We agree with the ruling (jf the 
state supreme court that Congress intended 
thereby to enable ‘the Indian to dispose qf his 
estate on the same footing as any other ci|tizen, 
with the limitation contained in the proviso 
thereto.’ The effect of Section 23 was to re¬ 
move a restriction theretofore existing upon the 
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testamentary power of the Indians, leaving the 
regulatory local law free to operate as in the 
case of other persons and property. * * *” 

So, a wav back in 1906, we have this verv fund 
created and restricted while the same Act makes 
provision for its release from restriction and super¬ 
vision. These two sections have been reenacted 
several times before 1928, but without material 
change, and tliev have come down to us side bv side 
until both are embodied in the Act of 1928, and by 
its provisions carried forward to 1956. 

Act of May 10, 1928. 

(45 St at. 495.) 

By limitations contained in this prior legisla¬ 
tion, all restrictions expired on April 26, 1931. 

Therefore, Congress condensed all of this prior legis¬ 
lation, both, that in regard to restrictions as well as 
their manner of removal into one all-embracing Act, 
that of .May 10, 1928. Thus, without any material 
changes, existing law, both as to restrictions and the 
methods of removal thereof, was extended for a 
further period of 25 years, or until April 26, 1956. 
Let us impress upon the court that by this compre¬ 
hensive statute Congress svstematicallv revised and 

* • • 

restated existing legislation which had for manv vears 
reflected a well-defined and well-established policy. 

Let us here emphasize the fact that Congress 
most carefully preserved the two methods by which, 
for many years restrictions could be removed, viz.: 
The right of the Kecretarv to remove them and the 
right contained in Sec. 23 of the Act of 1906 to 
remove them by will. As this last one is vital to 
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the question before us, for the convenience of the 
court we quote from the Act of 1928 as follows: 

“Provided further, That the provisions of 
Section 23 of the Act of Congress approved 
April 26, 1906 (Thirty-fourth Statutes at ]Large, 
page 137), as amended by the provisions of 
Section 8 of the Act of Congress approved May 

page 
ed in 


27, 1908 (Thirty-fourth Statutes at Large 
312) be and the same are hereby continii 
force and effect until April 26, 1956.” 


That this provision was incorporated into the 
Act of 1928 subject to the judicial construction there¬ 
tofore placed upon it is well settled. This principle 
is thus stated in 36 Cvc. 1144: 

“And when a statute has been construed 
by the highest court having jurisdiction t<j pass 
on it, such construction is as much a part of the 
statute as if plainly written into it originally.” 

Status of the Funds in Question After the Passage 

of the Act of 1928. 

As the law thus stood these funds were! fully 
restricted until April 26, 1956, either in the hands of 
Thomas Long or, in case of his death, in the )hands 
of his heirs. However, two methods were provided 
whereby they might be released from supervision 
and restriction: (a) By the Secretary of the 
Interior; (b) By a will complying with Sectioii 23. 

Thomas Long died March 13, 1932, and it the 
time of his death these funds were fully restricted 
and would have remained thus restricted ii|i the 
hands of his heirs until 1956, except for the Igoing 
into effect of his will. This will complies :n all 
respects with the statute and had the effect of re¬ 
leasing the funds from the supervision of the 


I 

I 

i 
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Secretary of the Interior and entitling the adminis- 
trator c. t. a. to their custody. As we have hereto¬ 
fore shown all questions of law involved up to this 
point are well settled and were conceded hv opposing 
counsel during the argument before the trial court. 

However, although conceding this to be the law, 

the Secretary refused to release these funds and 

they were in his physical possession at the time 

of the passage of the Act of January 27, 1933. Thus 

we reach the sole question in this case: Does the 

Act of January 27, 1933, further restrict the funds 

in question, over and above the restrictions imposed 

thereon bv the Act of Mav 10, 1928? 

* • 

The Act of January 27, 1933. 

For the convenience of the court we have here¬ 
tofore quoted all that part of above Act which bears 
upon the question before us. As will be noted this last 
Act contains no reference to the removal of restric¬ 
tions. Read literally, and without reference to the 
prior legislation we have just discussed, it could be 
construed to alter the status of all restricted funds 
and leave them irrevocably restricted. 

While we agree with the trial court that the ques¬ 
tion of statutory repeal is not directly involved in the 
case at bar, yet, as we shall see, should the court hold 
that the Act of 1933 affects this fund, to reach this 
conclusion it must lay down a rule of interpretation 
from which it must depart in future cases unless it 
does hold in them that this Act repeals prior legis¬ 
lation. This is the only case in the Creek Nation 
where a will involving these restricted funds went 
into effect during the short interval between the 
Act of 1928 and the passage of the Act of 1933. In 
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this respect this case is unique. But the poijnt we 
wish to emphasize is that while this court, to hold that 
the funds in this case are now restricted, nectd not 
pass directly upon the question of repeal, it must 
hold that Congress intended the Act of 1933 tc alter 
and add to existing restrictions; that the Act of 1933 
is not in pari materia with the Act of 1928, but is 
■intended as new and independent legislation }iot to 
be harmonized with prior statutes upon the same 
subject. If this is true, that such was the intention 


neces- 


of Congress, as affects this case, it results as a 
sary consequence that: 

(a) A nem status for these funds are creajted in 
that tliev are, we might sav, irrevocably restricted 
until 1956. While (a) would be the only question 
actually decided in this case, such a decision would, 
when a proper case were before the court, requijre the 
court to hold: 

(b) That the long-existing right of the Secre¬ 
tary, in his discretion, to remove restrictions has been 
repealed. 

(c) That Section 23 of the Act of 1906, jas re¬ 
enacted by the Act of 1928, is either repealed | or so 

modified as to be utterly without effect. 

* 

Now, here is the very heart of the whole question 
before us: Was it the intention of Congress tp thus 
radically depart from its long line of policy as indi¬ 
cated by its prior acts? 

In 59 Corpus Juris 1101, we find: 

“Generally, where existing legislation on a 

particular subject has been systematically re- 
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vised and restated in a comprehensive statute, 
subsequent enactments on the same subject are 
to be construed in harmonv with the general 
statutes unless a different purpose is mani¬ 
fested.” 


As is said in Panama P. R. ('<>. v. Johnson, 264 
U. S. 375, bv Mr. Justice Van Devanter: 

(p. 384) “• * # But as a general rule, 

where existing legislation on a particular subject 

has been svstematicallv revised and restated in a 
• • 

comprehensive general statute, such as the 
Judicial Code, subsequent enactments touching 
that subject are to be construed and applied in 
harmonv with the general statute, save as thev 
clearly manifest a different purpose. An inten¬ 
tion to depart from a course or policy thus de¬ 
liberately settled is not lightly to be assumed. 
See V nit ml States v. Barnes . 222 V. S. 513, 520; 
Uniti'd States v. Street . 245 Y. S. 563, 572. ” 


Let us pause for a moment in our main line of 
argument to sav that in an ordinarv case we would 
not dwell so much upon the future consequences of a 
decision adverse to the views we are urging. But 
as we see this matter it is not simply a case but a 
sit nation which is before us. On account of the re¬ 
lationship of guardian and ward which exists, all of 
us. Congress, tlie court, the defendant and counsel 
owe a peculiar duty not alone to the plaintiff, but to 
the Creek Xation as a whole for the results which will 
flow from a decision in this one case. The writer of 
this brief was called into this case because he has 
for years represented the tribe in its tribal affairs. 
To him the fate of the case at bar is but an incident 
and the important question is its effect upon tribal 
affairs as a whole. 
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The Creek Nation has suffered most of its ills, 
since the passage of the Curtis Act, on account of law¬ 
suits arising from the fact that much of the legis¬ 
lation passed in its behalf was susceptible of doubt¬ 
ful construction. Without exaggeration we can ^afely 
say that two-thirds of the property of its citizens 
has passed into the hands of lawyers on account of 
such litigation. During the course of years, at this 
price to them, existing law has been construed and de¬ 
termined by the courts past the possibility of any 
question. The Creek Nation dreads to see thej laws 
governing it unsettled. They are well underlst ood 
and have now worked satisfactorily for manv years. 

* • •> j 

Shall we be forced to confess to the Creeks that the 
hand of Congress shook and that in endeavoring to 
settle old difficulties it has opened a Pandora’s box 
of new? 


The Act of 1933 Is Merely Declaratory of the Aict of 
1928 and Must Be Construed and Read 
With That Act. 

I 

As we have elsewhere said, all restrictions ex¬ 
pired on April 2G, 1931; the Act of May 10, 1928, 
was passed with the avowed intention of extending 
existing law for a period of 25 years, and ii| the 
opinion of most lawyers it was clear that Congress 
had made its intention evident by the wording of the 
Act. However, after the passage of the Act, Judge 
Finney, Solicitor of the Interior Department, Wrote 
an opinion in which, while he held the Act of jl928, 
continued the restrictions upon the funds of |full- 
bloods, he expressed a doubt that the restrictions upon 
those of less than three-quarter-blood were continued. 
This opinion excited much comment and cast a doubt 



18 


upon the intention of Congress as expressed by the 
Act of 1928, with the result that a large number of 
suits were filed. 

To clear up this situation and to make mani¬ 
fest the intention of Congress as expressed in the 
Act of 1928, a bill was introduced. After pending 
two sessions this bill resulted in that part of the Act 
of 1933 now under discussion. The Creeks were 
vitally interested in having the situation cleared up 
to avoid litigation and sponsored the bill. Many 
hearings were had before the committees at which 
the writer or his assistant, representing the Creeks, 
appeared. In these reported hearings it is repeatedly 
stated by both of ns and by members of the commit¬ 
tees that the bill was intended merelv to elarifv and 

» • 

not change existing law. Mr. Hastings, who had 
charge of it upon the floor of the House said (Cong. 
Rec. Vol. 75, p. 8163) “It continues the same super¬ 
vision that the Secretarv of the Interior has alwavs 

i • » 

had; no more and no less.” Senator Thomas, who 
had charge of the bill in the Senate said (Cong. Roe. 
Vol. 75, p. 13999) “This is only to clarify the law, 
to avoid any misapprehension.” 

Let us sav here, for fear that the court mav 
not be familiar with this fact, that neither in the 
Act of 1928y nor in prior legislation, are funds specif- 
icallv restricted bv the actual words of the statutes, 
but such restrictions are read into the various 
statutes by judicial construction.* To put into actual 
words this prior judicial construction and not to 
change the existing law, was the sole purpose of 
Congress in the passage of the Act of 1933. 


*U. S. vs. Hinkle et al.. 261 Fed. Rep. 51S. 
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The Act of 1933, having been passed, *js said 
by Senator Thomas, “only to clarify the lgw, to 
avoid any misapprehension’’—is merely interpreta¬ 
tive of the Act of 1928, and should be construed as a 
part of that Act. As is said in Robinson’s Case, 41 
Am. Hep. 239 (131 Mass. 376), also quoted in Black 
on Interpretation of Laws, 2nd Ed., page 350 \ 

“The intention of the legislature in 
enacting a particular statute is not to be as¬ 
certained by interpreting the statute by itself 
alone, and according to the mere literal meaning 
of its words. Every statute must be construed 
in connection with the whole svstem of which it 
forms a part, and in the light of the common 
law and of previous statutes upon the san^e sub¬ 
ject. And the legislature is not to be .ightlv 
presumed to have intended to reverse the policy 
of its predecessors or to introduce a funda¬ 
mental change in long-established principles of 
law.” 

These Funds Were Already Fully Restricted by the 

Act of 1928. 

In this case it is stipulated between the phrties, 
“That at the time of the death of Thomas Long the 
moneys in question and the land from which derived, 
were restricted under the provisions of the Act of 
May 27, 1908, supra, as amended by the Act of May 
10, 1928, (45 Stat. 495).” Does not this fact most 
strongly support our argument that Congress did 
not intend to change its long-established policy’ and 
to “declare a status” of these funds in 1933, that 
would prevent any release from restrictions until 
1956? Does it not bear out the statements of Mr. 
Hastings and Senator Thomas? The Act of 1906 
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fully restricted these funds and provided for their 
release, the Act of 1008 continued these laws to 
1931, the Act of 1028 extended them unchanged to 
1056. in view of this, what reasonable interpretation 
can we possibly put upon the intention of Congress 
other than the purpose of clarifying a status which 
already existed? On the other hand, did it intend, as 
in this solitary case, to catch funds upon which the 
Statute of 1028 has already acted , both in restrict¬ 
ing and releasing them and declan* a “new status" 
for them? Did it intend, as this court must even¬ 
tually pass upon when that precise quest ion comes 
before it, that all means by which restricted funds 
can l>o released are repealed? All of this confusion 
can be avoided by reading this section of the Act 
of 1033 with the Act of 1028, and subject to the ex¬ 
ceptions and provisions therein as was the intention 
of Congress. The entire legislation from 1006 then 
form a harmonious whole and without conflict. To 
hold otherwise would be out of line with the great 
body of opinions, covering a whole generation, and 
such a decision must stand alone. 


The King and Perry Cases. 

AVo feel that the trial court decided the case at 

bar entirely upon the authority of above cases {King, 

etc., v. Ikes and Ikes v. [\ S. ex rel. Perry —not 

yet reported). Upon their face they do appear to be 

decisive, but we are thoroughlv familiar with all the 

* • 

facts involved and a closer studv will show that tliev 

• • 

have no bearing upon the question before us. 

Doth of these ease's were brought upon the 
theory that the Act of 1928 did not extend tlie re¬ 
strictions upon the funds. Tn other words, both 
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cases were an attack upon the restrictions—thby did 
not, as we do in this case, admit the restrictions. 
Neither case involved, as does this case, the release 
of the restrictions by will or otherwise as provided 
by law. In both cases the lower court, in leffect, 
followed Solicitor Finney’s opinion: In the King 
case, since the heirs were full-bloods that the re¬ 
strictions were continued by the Act of 1928; in the 
Perry case, since the heirs were less than three- 
quarter-blood that the Act of 1928 did not extend the 
restrictions upon the funds. Pending a decision by 
this court the Act of 1933 went into effect. T|o put 

i 

it in as few words as possible we may say that this 
court held in both cases that even if the Act ot; 1928 
did not restrict the funds the Act of 1933 did. In 
this the court was undoubtedly correct, for as we 
have shown the Act of 1933 was passed to clekr up 
this very doubt. 

Now, in the case at bar the questions are cn- 
tirelv different: It is conceded by both sidesi that 
the funds were restricted at the death of Long qnder 

i 

the Act of 1928 and that they would be so now, ir¬ 
respective of the Act of 1933, unless released by the 
other provisions of the Act of 1928. We admit that 
Congress had plenary power over these funds ajnd if 
it so intended it could provide a “new status” for 
them. So in the last analysis, the sole question for 
this court to decide is whether or not. the Act of 1933 is 
intended as “new legislation” to be construed with¬ 
out reference to the Act of 1928 or whether it is 
intended to be read with and subject to the pro¬ 
visions contained in the Act of 1928. 
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In Conclusion. 

We respectfully submit that it is evident that in 
passing the Act of 1933 Congress did not intend by 
such Act to depart from a long-established and well- 
defined policy in which the removal of restrictions 
has borne such an important part, but that this act 
was passed merely for the purpose of making clear 
that the restrictions continued in the Act of 1928 
applied to funds as well as lands. Therefore, these 
two acts should be construed as a harmonious whole 
and the exceptions and provisions of the Act of 
1928 applied. 

Respectfully submitted, 

W. W. Pi;von, 

E. J. Van Court, 

Paul M. Xiebkll, 

E. L. Ewing, 

Attorneys for Appellant. 
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I 

BRIEF OF APPELLEE 


THE DECISION BELOW 

I 

i 

The lower court, on June 6, 1933, declined to 
grant a writ of mandamus against the Secretary 

O O | 

of the Interior, holding that the funds in contro¬ 
versy were lawfully under the iurisdition of the 
Secretary of the Interior (R. 20). Decree fwas 
entered accordingly (R. 22), and the plaintiff 
assigned error and brought it here for review. 

THE FACTS 

I 

The case was presented to and tried by the court 
upon the following stipulation between the parries 
(R. 19-20): I 
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It is stipulated by and between the at¬ 
torneys for plaintiff and defendant that the 
facts in the above case are as follows: 

That this action is brought to require the 
Secretary of the Interior to pay over to the 
administrator c.t.a. of Thomas Long, de¬ 
ceased full-blood Creek Indian, certain funds 

now in the custodv of the Seeretarv of the 

• % 

Interior; that Thomas Long died on or about 
the loth dav of March 1932, leaving a will, 
a copy of which is attached to the petition 
in this case: that such will was executed 
under authority of Section 23 of the act of 
April 2b, 190b (34 Stat. 137, 145) : that such 
will was duly admitted to probate by the 
Countv Court of Hughes Countv, State of 
Oklahoma, and that the plaintiff heerin was 
appointed administrator c.t.a. of the estate 
of Thomas Long, deceased. 

That all of the beneficiaries in said will 
an* full-blooded Indians of the Creek Tribe; 
that the Creek Tribe is one of the Five Civil¬ 
ized Tribes in Oklahoma: that the funds in¬ 
volved in this case represent royalties on oil 
and gas produced from the restricted allot¬ 
ment of Thomas Long, deceased, under a 
lease made by the allottee and approved by 
the Secretary of the Interior under author¬ 
in' of Section 2 of the Act of Mav 27, 1908, 
(35 Stat. 312) : that under the provisions of 
said lease and the regulations of the Secre¬ 
tary of the Interior, supervision over the col¬ 
lection, care, and disbursements of the roval- 

% 

ties during the period the lands are re¬ 
stricted is entrusted to the Seeretarv of the 


Interior and his authorized representatives; 
that at the time of the death of the said 
Thomas Long the moneys in question and 
the land from which derived were restricted 
under the provisions of the act of )ia|v 27, 
1908, sttjn y/, as amended by tlie act of!May 
10, 1928 (45 Stat. 495). Neither jpartv 
waives the right to argue, or stand upoi^ the 
effect of any statute not herein specifically 
referred to. 


THE QUESTION OF LAW 

The sole question of law involved is whethei* the 
funds derived from the oil lease on the Thomas 
Long allotment, aggregating more than $300,000, 
are restricted (that is, subject to the jurisdiction 
of the Seeretarv of the Interior) or unrestricted. 

ARGUMENT 

In determining the question of whether the funds 
in controversy are restricted or unrestricted! we 


need look no further than the provisions of Section 
1 of the act of January 27, 1933 (47 Stat. 777), 
and the decisions of this court in King v. Jpkes 
(64 Fed. (2d) 979) and I ekes v. Perry (64 Fed. 
(2d) 982). Section 1 of the act of January 27, 
1933, so far as material, reads: 

That all funds and other securities pow 

i 

held bv or which mav hereafter come uikder 
• • 

the supervision of the Secretary of the In¬ 
terior, belonging to and only so long as be¬ 
longing to Indians of the Five Civilized 
Tribes in Oklahoma of one half or more 
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Indian blood, enrolled or unenrolled, are 
here])}} declared to he restricted and shall 
remain subject to the jurisdiction of said 
Secretary until April 2b. 195b, subject to ex¬ 
penditure in the meantime for the use and 
benefit of the individual Indians to whom 
such funds and securities belong, under such 

rules and regulations as said Secretary mav 
% • % 

prescribe * * *. (Emphasis added.) 

The foregoing provision declares in no uncertain 
terms that all funds and other securities then held 
by, or which might thereafter come under the su¬ 
pervision of the Secretary of the Interior, belong¬ 
ing to Indians of the Five Civilized Tribes in Okla¬ 
homa of one half or more Indian blood, enrolled or 
unenrolled, an* restricted, and that all such moneys 
and securities shall remain subject to the jurisdic¬ 
tion of the Secretary of* the Interior until April 26, 

1956. The funds here in controversy were held bv 

* 

the Secretary of the Interior at the time of the 
passage of tin* 1933 act. The owners of the funds 
are Indians of the Five Civilized Tribes in Okla¬ 
homa of tin* degree of blood specified in the statute. 
The conditions of* the statute being met, the status 
of the property as restricted and subject to the 
jurisdiction of the Secretary of* the Interior is 

therefore finally and definitely fixed. That the 

% » 

funds may have* been unrestricted prior to the date 
of the enactment is immaterial. Kiny v. I ekes and 
I decs v. Perry , supra. 



The ease of King v. I ekes, supra, was a suit to 
restrain the Secretary of the Interior from exercis¬ 
ing authority or control over certain accumulated 
rents and royalties derived from an oil and gas 
lease on lands inherited by the plaintiff, Nancy 
King, a full-blood Indian of the Five Civilized 
Tribes. The restrictions had been removed from 
the land by a sale and conveyance approved by the 
countv court under authority of Section 9 of| the 
act of May 27, 1908 (35 Stat. 812), as amended by 
the act of April 12, 1920 (44 Stat. 239), and itjwas 
contended that this operated also to remove] the 
restrictions from the funds in the hands of the Sec¬ 
retary of the Interior derived from the land. IThe 
COURT HELD THAT THE ACT OF JANUARY 27, 193 3, 
MADE THE ACCUMULATED RENTS AND ROYALTIES IN (THE 
HANDS OF THE SECRETARY OF THE INTERIOR RE¬ 
STRICTED AND SUBJEC T TO HIS JURISDICTION IRRESPEC¬ 
TIVE OF WHETHER THE PROPERTY WAS THERETOFORE 

RESTRCTED OR UNRESTRICTED. Ill SO holding Itlie 

i 

court, speaking through Mr. Justice Van Orsfclel, 
said: I 

The terms of the act are broad and sweep¬ 
ing, intended, we think, to embrace the gen¬ 
eral supervision and control of all funds gild 
other securities now held bv the Secretary of 
the Interior and belonging to Indians of (me 
half or more Indian blood of the Five 
Civilized Tribes. This is merely another in¬ 
stance of the exercise bv Congress of its 
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plenary power of guardianship over the 
Indians and their property. 

***** 


The mere fact that appellant Nancy King 
had exercised the right, under approval of 
the countv court, to sell her land and thereby 

90 •> 


remove it from all restrictions, or that by re¬ 
moval of the restrictions she may have been 
entitled to have the funds derived from the 
leases on the land turned over bv the Secre¬ 


tary of the Interior to her guardian as part 
of dier estate, does not, we think, effect the 
present status of this case. The sale of the 
land can onlv be urged here as affecting the 
removal of the restrictions which unques¬ 
tionably existed from the death of Stamp, 
and which may have operated to remove the 
restrictions on the fund in the hands of the 

Secretary. The fact, however, remains that 
* 

the fund, wherever located, is the property 
of the Indian, and whether restricted or un¬ 
restricted, after the restrictions upon the 
land were removed, lawfully came into the 
hands of the Secretary to be held by him un- 
til the question of whether it was restricted 
or unrestricted had been adjudicated either 
bv 1 the courts or by act of Congress. The 
plenary power of Congress over the Indians 
and their property is so definitely settled that 
the power conferred by the present act to 
restrict this fund until the end of the restric¬ 
tion period cannot be questioned. 


( 


In the case of lakes v. Perry, supra, the owner 
of the funds sought to be released from the jjuris- 
diction of the Secretary of the Interior was an 
Indian of the Five Civilized Tribes of less than the 
full blood. The funds had apparently become un¬ 
restricted on April 2b, 1931, prior to the enactment 
of January 27, 1933. Ruling that the funds were 
restricted and subject to the jurisdiction of the 
Secretary of the Interior under the act of 11933, 

REGARDLESS OF THEIR PRIOR STATUS, the COUl’t, again 

I 

speaking through Mr. Justice Van Orsdel, said: 

We see no distinction in point of law be¬ 
tween this and the King case. Under the 
Act of Congress of Januarv 27, 1933, “all 

O 4 

funds and other securities now held by or 
which may hereafter come under the super¬ 


vision of the Secretary of the Interior} be¬ 
longing to and only so long as belonginig to 
Indians of tin* Vive Civilized Tribes in Okla¬ 
homa of one half or more Indian blood, 1 en¬ 
rolled or unenrolled, are hereby declared to 
be restricted and shall remain subject tb the 
jurisdiction of said Secretary until April 
26. 1956.” 

The funds here in question, belonging to 
an Indian of the Five Civilized Tribes of 
one half Indian blood, and in the hands of 
the Secretary at the date of the passage of 
the 1933 act, come clearly within our hold¬ 
ing in the King Case. Under the act thev 
are to remain subject to the jurisdiction of 
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the Secretary until April 26, 1956. Con¬ 
gress, in this instance, in restricting these 
funds for the benefit of the plaintiff, merely 
exercised the general guardianship jurisdic¬ 
tion it possesses over the Indian. 

The onlv distinction between this and the King 
and Perry cases is that the Indians here acquired 
ownership of the funds under a will executed under 
authority of Section 23 of the act of April 26, 1906 
(34 Stat. 137), rather than under the laws of de¬ 
scent and distribution of the State of Oklahoma. 
It is appropriate in this connection to refer to ap¬ 
pellant's contention that such a will under Section 
23 disposed of the property free from restrictions, 
and that said Section 23 remains unaffected bv the 
act of January 27, 1933, for, it is argued, if the 
act of 1933 applied, it would have either to repeal 

Section 23 or so modify it as to leave it “utterly 

% * 

without effect’', which appellant objects to as not 
intended bv Congress. This, at least, is the most 
coherent interpretation we have been able to make 
of appellant's contentions, which have not been 
stated with optimum clarity. In answer, we re¬ 
spectfully submit that the act of January 27. 1933. 
applies to funds bequeathed by a will executed 
under Section 23 of the act of 1906. and that such 
application of the statute neither repeals nor nul¬ 
lifies said Section 23. That section reads: 

Every person of lawful age and sound 
mind mav bv last will and testament devise 
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and bequeath all of his estate, real and per¬ 
sonal, and all interest therein: Provided, 
That no will of a full-blood Indian demising 
real estate shall be valid, if such last will and 
testament disinherits the parent, Iwife, 
spouse, or children of such full-blood In|dian, 
unless acknowledged before and approved 
by a judge of the United States court for the 
Indian Territory, or a United States com- 
missioner. 

The obvious purpose of the above section was to 
confer upon Indians of the Five Civilized Tribes 
the power to dispose of their restricted property 
by will—a power which they did not possess prior 
to the enactment of that section. See Da via v. 
Williford (271 U.S. 484, 487); Taylor v. Parker 
(235 U.S. 42, 44); Blundell v. Wallace (267 ju.S. 
373, 374). The power so conferred is neither taken 
away nor in any way impaired by the act of January 
27,1933. A will made after that enactment is fully 
as effective to dispose of the restricted property 
of the testator as before. Assuming that, as con¬ 
tended, the effect of such a will under Sectioji 23 
was to remove restrictions, the act of January 27, 
1933, would no doubt prevent that result where the 
beneficiaries are Indians of the Five Civilized 

i 

Tribes of one half or more Indian blood by pre¬ 
serving the existing jurisdiction of the Secretary 
of the Interior. So far from repealing Section 23 
of the act of 1906, it is manifest that the act of 

i 

Januarv 27, 1933, can be regarded at the most as 
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merely repealing the effect of the will to remove 
restrictions where the beneficiaries are restricted 
Indians, leaving Section 23 of the act of 1906 other¬ 
wise in full force and effect. To this limited ex¬ 
tent, it is possible to regard the act of January 27, 
1933, as effecting a repeal by implication, but that 
is not a valid objection. True, repeals by implica¬ 
tion are not favored, but it is likewise true that a 
later statute repeals a former one where clearly in¬ 
consistent with the earlier enactment. United 
States v. Tynen (11 Wall. 88); United States v. 
Yufjinouieh (256 U.S. 450, 463). Insofar as the 
jurisdiction of the Secretary of the Interior over 
the funds in controversv is concerned, it would thus 
matter little whether the act of Januarv 27. 1933, 
conflicts with Section 23 of the act of 1906 or not, 
as the later law by which that jurisdiction is con¬ 
ferred would prevail as the last expression of the 
legislative will. 

With respect to the intention of Congress, the act 
of Januarv 27, 1933, was obviouslv designed to ex¬ 


tend protection to all Indians of the Five Civilized 
Tribes of one half or more Indian blood. Xo dis¬ 
tinction is made as to the manner in which the prop¬ 
erty belonging to such Indians is acquired and it is 

clear that none was intended. The devisee of one 

/ 

half or more Indian blood is as much in need of 
protection as the heir of like degree of blood. That 
the protection of the act was not to be extended to 
the one and denied the other is made plain by the 
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language employed. Congress was dealing \yith a 
class of Indians regarded as in need of protection, 
and the statute appears to have been carefully 
drawn to avoid depriving any member of the! class 
of the needed protection. This was done by de¬ 
claring that all funds and other securities held bv 
the Secretarv of the Interior ‘‘belonging * * * 

to Indians of the Five Civilized Tribes in Oklahoma 
of one half or more Indian blood” shall be re¬ 
stricted and subject to the jurisdiction of the Secre- 

I 

tarv of the Interior. So far as the manner of 
acquiring ownership is concerned, this language is 
all inclusive. Ownership may have been acquired 
bv inheritance, devise, or from other source, but in 
either event the statute definitelv commits iurisdic- 

V 9J 

tion of the property to the Secretary of the Interior. 
That this is well within the constitutional power of 
Congress must be regarded as concluded by the de¬ 
cisions of this court in I ekes v. Perry and King v. 
lakes, supra, and the decisions of the Supreme 
Court of the United States in Tiger v. Western In¬ 
vestment Company (221 U.S. 286); lleckmdn v. 
United States (224 U.S. 413); and Brader v. James 
(246 U.S. 88). 

Much of the discussion in appellant's briyf is 
devoted to the laws in force prior to the enactment 
of January 27, 1933. It is believed that we jiave 
shown bevond contradiction that the status of| the 
funds under the prior laws is of no importance in 
determining the question before the court. Nyver- 
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theless, we submit that the jurisdiction of the Sec¬ 
retary of the Interior over the funds derived from 
the oil lease on the Thomas Long; allotment has 
never at anv time terminated. We invite the at- 
tent ion of the court in this connection to the fact 
that prior to the enactment of January 27,192,2,. the 
legislation enacted bv Congress dealing with the 
restrictions against alienation related in express 
terms to lands allotted to members of the Five 
Civilized Tribes, no mention being made of the 
funds derived therefrom. Thus Section 1 of the 
act of May 27, 1908 (9,5 Stat. 312 j. imposed restric¬ 
tions against alienation of lands belonging to living; 
members for a period expiring on April 2(j, 1931, 
which period was extended by the act of May 10. 
1928 (45 Stat. 495), until April 20, 1956. 

It is firmly established, however, that the funds 
derived from restricted lands are likewise re¬ 
stricted and that, during the restricted period, 
jurisiction and control over such funds fall to the 
Secretary of the Interior. Parker v. Richard 
(250 U.S. 235); United States v. Hinkle (261 Fed. 
518); United States v. Brown (8 Fed. (2d) 564. 
567); United States v. Thurston County (143 Fed. 
287). See also Mott v. United States (283 U.S. 
747) and United States v. Equitable Trust Com¬ 
pany (283 U.S. 738). With this premise, and as it 
is conceded that the lands allotted to Thomas Long 
and the funds derived therefrom were restricted and 
properly subject to the jurisdiction of the Secre- 



o 
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tarv of the Interior on the date of the testator's 


death—March 13,1932—we turn to Section 9 


of the 


act of May 27, 1908 (35 Stat. 312), as amended by 
Section 1 of the act of April 12,1926 (44 Stat. 239), 
dealing with the restrictions against alienation of 
lands of deceased members of the Five Civilized 
Tribes. | 

Section 9 of the act of 1908 reads: 

That the death of anv allottee of the Five 
Civilized Tribes shall operate to remove all 
restrictions upon the alienation of sajd al¬ 
lottee’s land: Provided , That no conveyance 

of anv interest of anv full-blood Indiai heir 
• • 

in such land shall be valid unless approved 
by the court having jurisdiction of the 
settlement of the estate of said deceased 
allottee * * *. 

As amended in 1926 the section reads: 

The death of anv allottee of the Five Civi- 
lized Tribes shall operate to remove all 
restrictions upon the alienation of said allot¬ 
tee’s land: Provided , That hereafter nojeon- 

vevanee bv anv full-blood Indian of the Five 
• • • 

Civilized Tribes of anv interest in land!* re- 

i 

stricted by section 1 of this Act acquired by 
inheritanee or derive from an allottee of such 
lands shall be valid unless approved byj the 
county court having jurisdiction of! the 
settlement of the estate of the deceased allot¬ 


tee or testator 
supplied.) 


* 




(Underscoring 


i 
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Were it not for the proviso, it is plain that the 
death of the allottee would have removed all re¬ 
strictions. The proviso in its original form defi¬ 
nitely prevented that result as to lands inherited by 
full-blood heirs bv forbidding; conveyances unless 
they be approved by the court named. The amend¬ 
ment of 192b subjected full-blood devisees to a like 
restriction. The effect of that restriction upon the 
lands and funds derived therefrom, both prior and 
subsequent to the death of the allottee, must be re¬ 
garded as set at rest by the decision of the Supreme 
Court of the United States in Parker v. Richard, 
.supra. In that case the court held that the restric¬ 
tions upon lands inherited by full-blood heirs were 
not removed but merelv relaxed to the extent of 
sanctioning such conveyance as received the ap¬ 
proval of the proper local court, the court acting in 
that regard as a Federal agenev. Further, that 
such lands in the hands of the full bloods continued 
in the restricted class and during the restricted 
period supervision over the collection, care and dis¬ 
bursement of rovalties accruing from a lease made 
during the lifetime of the allottee falls to the Seere- 
tarv of the Interior. Regarding the lease involved 
in that case, the Supreme Court pointed out: 


By Section 2 of the same act Congress de- 
dared that “ leases of restricted lands for 
oil. gas or other mining purposes * * * 

may be made, with the approval of the Sec¬ 
retary of the Interior, under rules and regu- 
lations provided by the Secretary of the In- 


terior, and not otherwise/' The lease! was 
given under this provision and was to| run 
for a term of ten vears and as much lo|nger 
as oil or gas might be found in paying quan¬ 
tity. It provided, conformably to the regu¬ 
lations, that the Secretary of the Inte|rior, 
though his representatives, should supervise 
all operations under the lease, that the royal¬ 
ties thereunder should be paid to his repre¬ 
sentatives. that, with exceptions not mate¬ 
rial here, the regulations as then or there¬ 
after in force should be deemed part ol] the 
lease, and that in the event restrictions on 
alienation should be removed the supervision 
of the Seeretarv of the Interior over the 
lease should be relinquished at once an<j all 
further royalties thereunder should be ]|>aid 
to the lessor or the then owner of the lajids. 
One of the regulations prescribed by!the 
Secretary deals with the payment to lessors, 
their guardians, heirs, etc., of moneys 'col¬ 
lected as royalties by his representatives |and 
specially authorizes the latter, as before in¬ 
dicated, to withhold such payment in whole 
or in part for such time as may be in accord 
with the best interests of the lessor or ibis 

i 

heirs. It is under this regulation that |the 
rovalties already collected are being re- 
tained. 

And ruled: 

Under the Act of 1908, as already shown, 
leases of u restricted lands” for oil and gas 
mining may be made with the approval of 
the Secretary of the Interior, under regu- 

v 7 vT ~ 
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lations prescribed by him, 4 ‘and not other¬ 
wise/’ The present lease was made and 
approved under that provision. The land 
was then restricted and the restrictions have 
not since been removed. Thus the event 
which the regulations and the lease declare 
shall terminate the supervision by the Sec¬ 
retary of the Interior of the collection, care, 
and disbursement of the royalties has not 
occurred. Nor has the occasion for some 


supervision disappeared. The heir is a 
full-blood Indian, as was the allottee, and 
is regarded by the act as in need of protec¬ 
tion, as was the allottee. In the absence of 
some provision to the contrary the super¬ 
vision naturally falls to the Secretary of the 
Interior. Rev. Stat., Secs. 441, 463. West 
v. Hitchcock, 205 U.S. 80, 85. And see 
Catholic Bishop of Xcsqually v. (ribbon, 158 
U.S. 155, 166. There is nothing to the con¬ 
trary in the leasing provision or in any 
other of which we are aware. True, it is 
possible under the proviso in Sec. 9 for the 
heir, if the court approves, to sell and con¬ 
vey his interest in the land. But that has 

not been done, and it well may be that the 

* 


heir will remain the owner until the restric¬ 
tions expire in regular course—April 26, 
1931. (Since extended to 1956 by act of 
May 10, 1928. supra.) There is nothing in 
the proviso indicating that it is intended in 

the meantime to take from the Secretary or 

* 

to commit to the court the supervision of 
matters pertaining to the lease or the royal- 
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ties. A purpose to ilo that doubtless wlould 
be })lainiy expressed. (Part in parenthesis 
supplied.) 

The oil and gas lease on the Thomas Long allot¬ 
ment is identical with that considered by the Su- 

4/ 

preme Court in the above case and was made under 

like circumstances and like authority. All of the 

* 

beneficiaries under the will of Thomas Long are 

0 1 

full-blood Indians of the Five Civilized Tribes and 
Congress having placed them on the same footing 
with full-blood heirs bv the amendatory act of 1026, 
it follows that neither the death of the allottee nor 
the execution of his will terminated the restrictions, 
and that the right of the Secretary of the Interior 

O » | 

to continue to exercise supervision and control over 
the funds in controversy continued unimpaired, 
irrespective of the enactment of January 27, 1933. 
That enactment, however, removed any possible 
doubt about the matter by expressly conferring 
jurisdiction upon the Secretary in terms too plain 
to be misunderstood. j 

The decision of the lower court obviously ^vas 
right and should be affirmed. 

Nathan R. Margold, 
Solicitor, Interior Department . 
Charles Fahy, 

1 

First Assistant Solicitor. 
William H. Flaxery, ! 

A ssistant Sol icito r. 
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